
PRESENTER

Samantha Wilson, Vivienne Crawshaw KC, Auckland
Samantha is an employed barrister with particular interest in relationship property 
and trust disputes. She appears regularly in courts at all levels.

The statements and conclusions contained in this book are those of the author(s) only and not those of the New Zealand Law Society. This 
book has been prepared for the purpose of a Continuing Legal Education course. It is not intended to be a comprehensive statement of the 
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.

Acknowledgement

This webinar is sourced from a session delivered at the NZLS CLE Ltd Family Law Conference, 
November 2023, and a paper written by Vivienne Crawshaw KC and Samantha Wilson.

Vivienne Crawshaw KC, Hobson Chambers, Auckland
Vivienne has practised for over 30 years, specialising in family law, including 
relationship property and trusts. She has appeared in several leading cases in the 
High Court, Court of Appeal and Supreme Court and has regularly presented for 
NZLS CLE Ltd.



CONTENTS 
1. INTRODUCTION ............................................................................................................................ 1 
2. SECTION 44 – AN OVERVIEW .................................................................................................... 3 
A BRIEF HISTORY ....................................................................................................................................... 3 
A BREAKTHROUGH IN THE CASE LAW ........................................................................................................ 4 
3. SUTTON V BELL.............................................................................................................................. 7 
THE FACTS ................................................................................................................................................. 7 
FAMILY COURT .......................................................................................................................................... 8 
HIGH COURT .............................................................................................................................................. 8 
COURT OF APPEAL ..................................................................................................................................... 8 
THE SUPREME COURT ................................................................................................................................ 9 
4. SECTION 44 CAN APPLY TO A DISPOSITION MADE BEFORE THE

COMMENCEMENT OF A QUALIFYING RELATIONSHIP .................................................. 11 
5. THE QUESTION OF TIMING – AT WHAT POINT DOES S 44 APPLY? ............................ 13 
6. THE TEST – CLEAR AND PRESENT INTENTION ................................................................ 15 
7. IN ORDER TO DEFEAT – REGAL CASTINGS APPLIES ....................................................... 17 
8. REMEDIES UNDER S 44.............................................................................................................. 19 
9. CONTRACTING OUT OF THE PROPERTY (RELATIONSHIPS) ACT 1976 ..................... 21 
10. CONCLUSION ............................................................................................................................... 23 




